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CHAPTER - IV

PROTECTION OF CONFLICT INDUCED INTERNALLY
DISPLACED PERSONS: A GLOBAL AND NATIONAL
PERSPECTIVE

4.0 INTRODUCTION

The concept protection encompasses all activitreg@ at obtaining full respect
for the rights of the individual in accordance witte letter and spirit of the relevant
bodies (human rights law, humanitarian law & rei¢gwn). Thus any protection action
is based on the rule of law. It may also be arghatthumanitarian problems, including
those that result from displacement in the eventaniflict, are the consequences of a
violation, deliberate or otherwise, of rules of lawd are primarily the responsibility of
national authorities that are under an obligatmmprovide protection and assistance to
the population (Hickel, 2001).

However, the problem of internally displaced pessdiDPs) received little
attention or sometimes never received the attentieyn deserve. Although they are also
the citizen of the country and all the law of tlzexd were also applicable to them,
however in terms of protection and enjoyment ohtsgthey are often regarded as
second class citizens. There is no adequate syitemddress the problems and
assistance for the conflict induced internally tispd persons. The IDPs were literally
refugees in their own country, as they did not srite international border therefore,
they cannot came under the protection and jurigsicof United Nations High
Commissioner for Refugees (UNHCR). In many circuanses state was directly or
indirectly responsible for the displacement ofditszens. In that context the IDPs were
in more vulnerable position than refugees althotlgh nature of displacement and
sufferings are same with that of refugees who apéepted under various international

laws and treaties.
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Many of the government shy away from acknowledgamgl recognizing the
presence of IDPs in their own country and theipoesibility to protect them. The
reason for this reluctance is often grounded im é¢decoming subject of international
scrutiny or interference, in particular where gaweents bear responsibility for the
violence and human rights violation that have cduke displacement. Hence, the IDPs
need more protection and humanitarian assistarfeealbsence of any legal instrument
creates vacuum in the protection of human rightghef IDPs under the regime of

International Law.

The countries like Guatemala and Rwanda have st teaognized the existence
of IDPs as such, although sustainable reintegrasigret to take place. Some countries
have also developed laws policies and other doctswegulating some or all aspects of
internal displacement which includes Angola, Buiuhberia, and Uganda in Africa;
India and Sri Lanka in Asia; Azerbaijan, Bosnia &ietzegovina, Georgia, the Russian
federation, Serbia and Turkey in Europe; and Colandand Peru in the Americas.
Although numbers of the countries of the world &emulating policies for the
protection of IDPs, the scope of existing laws poticies varies greatly, and not all the
governments make genuine efforts to implement ti{Bandyopadhyay & Subedi,
2012).

The respective national governments have the pyimesponsibility to prevent
forced displacement and to ensure that the displace provided with full access to
their rights and rehabilitation. Yet, the very gowaents responsible for protecting their
citizens from displacement and other violationgheiir human rights often fail to ensure
their protection and are themselves involved irtifdy uprooting civilians (lbid, pp.
V).

IDPs are also part of the broader civilian popoladi that needs protection and
assistance because of conflict and human rightsesbdrorced from their homes, IDPs
also experience specific forms of deprivation, sashlose of shelter and often face
heightened or particular protection risks. In aaiion of armed conflict IDPs may find
themselves in territories over which state autlidgtabsent of difficult to enforce, in
such a situations, the prevention of displacemedtthe protection of IDPs are also the

responsibility of the non-state actors. In thoseations where state require support or
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where national protection is not ensured, a ctitipeotection role falls to the

international community. It is difficult to address “protection gap” not only because
of the sensitivity of the subject within the coynttoncerned, but also because of
various gaps within the international frameworkd@s, June 2010). The main focus in
this chapter is to find out various laws and medarto protect the human rights of the

IDPs in terms of global and national context.

4.1 PROTECTION OF IDPS THROUGH INTERNATIONAL
LAW

International law is the body of law which govethse conduct of, and relations
between, States. International law is derived fitwo primary sources: international

treaties and customary law.

a) International Treaties: These are agreements batatdes. A treaty is legally
binding on all states that have agreed to be bdwynit] for instances by way of
ratification or accession. A treaty can also bevkm@s a covenant, convention,
charter or protocol.

b) Customary law or Custom: It results from general @onsistent practice of
States followed out of a sense of legal obligatitbris binding on all states,

unless a state has persistently objected to tretipea

Besides that there are also secondary sourceseohational law but not binding
on States. They are doctrine and jurisprudences €an be useful to look into the
jurisprudence relating to the protection of IDP<ofirts and tribunals, such as regional
courts or commissions on human rights, specialit@ts or the permanent International
Criminal Court established to judge crimes of ged®cwar crimes and crimes against
humanity (Ibid, pp. 20).

Internally displaced persons are entitled to enjoggually without
discrimination, the same rights and freedom undé&rnational and national law as

other citizens do in their country. Although intational law does not specifically
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address the plight of IDPs, however they entitled¢ protected under the law. The
three bodies of international law provide a compredive legal framework for
protection in all situations of international diapément, including conflict induced

displacement:

a) International human rights law;
b) International humanitarian law; and

c) International criminal law

Further as citizens of the country IDPs remain tieti to full and equal
protection under the State’s national law, whicbwti be compatible with the State’s
obligation under international law. Human rightg dreedoms and entitlements that

every individual should enjoy without any discriraiion.

The three mentioned international laws are consdliéne principal sources of
protection for the internally displaced personsgdtber with refugee law, they provide
the basis for articulating further protection prdeess. Though these bodies of law are
conceptually distinct, they have ‘influenced’ andformed’ each other and have
contributed to a corpus of laws that could be aapto the problems experienced by the
IDPs (Sen, 1998).

4.1.1 PROTECTION UNDER INTERNATIONAL HUMAN RIGHTS
LAW

Unlike refugees, who were covered by an ‘establishegime of protection, the
internally displaced persons since they remainiwitiie borders of their country cannot
benefit from it. However, the expression ‘intergalisplaced persons’ is not mentioned
in any international legal instruments, it necabsaloes not mean that they are not
entitled to enjoy legal protection under existingernational law (Phoung, 2005).
Refugee law applies only when an international eoilid crossed, humanitarian law
applies in a situation of armed conflicts and hunraghts law proclaim broad
guarantees for the fundamental rights of all huimeings.
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International human rights law, which consist®oth customary and treaty law,
guarantees these rights and obliges states toategpetect and fulfill the human rights
of all persons without discrimination of any kirsdich, as, on the ground of age, gender,
ethnic origin, language, religion, national or sbadrigin, birth, sex or other status,
including on the grounds of being or having beeterimally displaced (Global
Protection Cluster, 2010). This law is applicabd¢hbin times of peace and in situations
of armed conflict, also provides important protestto IDPs. It aims both to prevent
displacement and to ensure basic rights shoulccitiro The prohibition on torture, cruel
inhuman or degrading treatment or punishment, hadight to peaceful enjoyment of
property and to home and family life are of paftacimportance for the protection of
displacement. The right to personal safety andotaéhas well as right to food, shelter,
education and access to work offer vital protectionng displacement. Many of these

rights are also relevance to the issue of retl@R(Q, 2002).

The first key human rights instrument adopted gy Wnited Nations was the
Universal Declaration of Human Rights (UDHR) in tywar 1948. This is a milestone
document in the history of human rights. It esttids the main civil, political,
economic, social and cultural rights to which a@tgons are entitled without any kind of
discrimination. The Universal Declaration of Hunfights along with two Covenants,
i.e., International Covenant on Economic, Socialj &€ultural Rights (ICESCR) and
International Covenant on Civil and Political Rigi{tCCPR), together constitute what
is regarded as the “International Bill of Right&lthough none of these human rights
instruments specifically address internal displaseinthey do cover a range of risks
that IDPs often face and reinforce protection fartigular group of persons who tend to
be disproportionately affected by displacement (Cip.2010, pp. 22).

The other key international human rights instrureghat care for the protection
and promotion of the welfare of the IDPs are: Cariod Against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishm&®84 (CAT). It defines and
prohibits torture under all circumstances. It ad¢ipulates that state cannot transfer a
person to another state if there are grounds fbevmeg that he/she will be tortured.
International Convention on the elimination of Adkms of Racial Discrimination, 1965

(ICERD), prohibits racial discrimination when a g@&n or group is treated differently
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because of race, colour, descent, national origetlmic origin with the aim or effect of
denying their human rights and fundamental freeddkgain, the International
Convention on the Prevention and Punishment of @Gnene of Genocide, 1948
(ICPPCG), defines genocide as an acts committed v intent to destroy in, whole or
in part, a national, ethnic, racial or religiou®gp and declares it as a crime, whether

committed in time of peace or war.

The Convention on the Elimination of All Forms ofsBrimination Against
Women, 1979 (CEDAW), on the other hand sets a fweorle for national action for
ensuring women, enjoy on an equal footing with mbair rights in all fields including
employment, education, and administration of prigpand for ensuring the protection
of women in all sorts of physical violence. The €@emtion on the Rights of the Child,
1989 (CRC), along with Optional Protocol on theesat Children, Child Prostitution
and child Pornography, 2000 and Optional Protocoth® Involvement of Children in
Armed Conflict, 2000, is a comprehensive code tiqut the rights and best interests of
children under 18 years of age. It obliges theesiatake measures to ensure protection,
care, psychological recovery and social reintegraf children affected by armed
conflict including separated children. It also phots the involvement of children in
armed conflict, compulsory recruitment, and dingst in hostilities of persons less than

18 years of age.

Further, the Convention of the Rights of Persoith Wisabilities, 2006 (CPD),
ensures and reaffirms human rights and emphasiegs particular importance to
persons living with disabilities. It provide guidanto the States on ways to ensure that
those with disabilities, including survivors of thmines and explosives remnants of
war, can exercise their rights on a full an equai® with others. Next is the
International Convention for the Protection of ARersons against Enforced
Disappearances 2006 (CED), which defines and pitshenforced disappearance under
any circumstances and obliges the States to premiht acts, to prosecute and punish

or extradite those responsible, and provide refarafor victims and their families.

Again the Convention concerning the Prohibition @ammediate Action for the
Elimination of the Worst Forms of Child Labour (ILOonvention No. 182) 1999
obliges the States to take all necessary measorelintinate the worst forms of child
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labour, such as slavery, trafficking, prostitutimnforced labour, including recruitment
of children less than 18 years for use in armedlicbnThe International Convention on
the Protection of All Migrant Workers1990 (CMW),gwides a framework for the
protection of human rights of migrant workers dgrill stages of migration process;
before departure, during transit and in the coumfyemployment. The rights of
Indigenous and Tribals Peoples (ILO Convention N&9) 1989 sets a framework for
ensuring indigenous and tribal peoples enjoy thglrts on an equal footing with other
persons. These rights specifically addresses thee i®f the relocation of peoples,
establishing conditions and guarantees to be Iedfifor this to be law (Ibid, 2010, pp.
23).

Thus the human rights law also applies to thermatiéy displaced persons since
it applies to all individuals without any distinati and discrimination and in almost all
circumstances. When humanitarian law is not appleehuman rights law becomes the
only source of legal protection and ensures thahtiman rights of internally displaced
persons are respected (Phoung, 2005, pp. 42). Uip@ge of human rights instruments
Is to protect individuals from abuses from theestahich cannot treat their citizens as
they wish with impunity. Reaffirming human rightsopection for internally displaced
persons thus amounts to reminding the states ofattiethat IDPs should benefit from

the same protection as anyone else in the country.

States have a responsibility to ensure the full agdal enjoyment of human
rights of all individuals on their territory or uedtheir jurisdiction. The state has three
dimensions of responsibility to respect, proteat aril fill human rights which extends
to all authorities of the State, including the taity and the police, and all public
authorities, whether at national, regional or |de&kl. A State is obliged to take steps
‘to the maximum to its available resources withi@wto achieving progressively the
full realization’ of such rights. State must at miam; ensure access to rights essential
to survival needs such as food, water, shelter,icabdervices and sanitation; and also
request international assistances when state @soare insufficient and should also

provide extra protection for these vulnerable papahs.
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4.1.2 PROTECTION UNDER INTERNATIONAL
HUMANITARIAN LAWS

International Humanitarian Law can be definedhes part of international law
which is designed to ensure respect for generatiples of humanity in situations of
international armed conflict, and (to a lesser eijteto internal conflict. The
international humanitarian law grows from the cosdoy international law, early efforts
at codifications, and treaties adopted at the H&pace Conference of 1899 and 1907,
it has its principal source in the four Geneva Gaorions of 1949 and the two 1977
Protocol Additional to these conventions (UNO, 200dternational humanitarian law
predates both refugee law and international hunugntsrlaw. It is applicable during all
situations of international and non-internationahed conflict, aims to protect persons
who do not or no longer takes part in hostiliti@ésd to regulate the means and methods
of warfare (UNHCR, 2006).

If IDPs are in a State that is involved in an aidneenflict then, provided they
are not taking an active part in the hostilitié®yt are considered civilians and, as such,
are entitled to the protection afforded to civikait also expressly prohibits compelling
civilians to leave their place of residence unlegker their security are imperative
military necessity render this essential. The ganeres of international humanitarian
law that protect civilians, if respected can préwdiaplacement or, should it occur, offer

protection during displacement. The following rudee of particular relevance:

a) Those prohibiting parties to a conflict from taiggt civilians and civilian
properties or conducting hostilities in an indisgnate manner;

b) The prohibition on starvation of the civilian poatibn and on the destruction of
objects indispensable to its survival;

c) The prohibition on collective punishment — whichteof take the form of
destruction of dwellings;

d) The rules requiring parties to a conflict to alloglief consignments to reach

civilian population in need.
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These rules plays an important role in preventirgpldcement, as it is often
their violations which is the root cause of displment (ICRC, Op. Cit. 2002).
Fundamental to the international humanitarian lewhe distinction between the civilian
populations, persons who do not directly took parhostilities, and combatants. The
parties to a conflict must at all times distingutsttween civilians and combatants, in
order to spare the civilian populations and civiligroperty. The civilian population
shall not be an object of attack; attacks shalldiected solely against military
objectives. It also obliges other neutral Statesvtok to ensure that the parties to a
given conflict respect this law. This can be acclishpthrough advocacy, capacity
building, support to humanitarian operations, anolsecution or extradition of those
responsible for violations of law. In a landmarlkatition in April 2000, the Security
Council for the first time identified violations oefternational humanitarian law and
human rights as a threat to peace. It reaffirmedyrave concern at the harmful and
widespread impact of armed conflict on civilian wsll as its intentions to provide
adequate mandates and resources to peacekeepignsis order to protect civilian
victims of conflict, the majority of who are IDP&PC, 2010, pp. 31).

Civilians often become increasingly vulnerable whemey are displaced,
whatever the cause of their displacement, includiatyral disaster. IDPs are deprived,
often brutally, of their ordinary living environmem terms of security, community
support, the ability to earn a livelihood and asces food, water and shelter. These
directly threatens their ability to meet their mastsic needs, all the more so when
families are split apart or when family members kiled or go missing. Therefore, as
all vulnerable people, IDPs are entitled to asst#aand protection as required. It is of
paramount importance to take account of all theeds at every stage of the
displacement, particularly in the area of protattidCRC Position on Internally
Displaced Persons (IDPs), 2006).
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4.1.3 PROTECTION UNDER INTERNATIONAL CRIMINAL LAW

International criminal law is relatively new anttllscant branch of international
law. Apart from piracy only war crimes were traditally considered international
crimes, thus, incurring individual criminal respdmbty. It was at the end of the Second
World War that first triggered the development efsncategories of crimes. The recent
establishment of the International Criminal Col@() has been another driving force
for the development of a body of international c¢nah rules. According to the
International Criminal Court Statute which cameifdrce on 1 July 2002, the court has
jurisdiction over genocides, crimes against hunyaaitd (for the purpose of this work,
of less relevance) the crime of aggression (Kiegs2006).

International crime consists of violations of mma&tional customary laws as well
as treaties and conventions. A violation of intéoreal humanitarian law and human
rights law is regarded to be war crime thus entatsvidual criminal responsibility of
the perpetrator under the international law. Untleg circumstances the national
authorities have an obligation to criminalize viaas of those laws in their respective
national legislation and to prosecute and punisikdlresponsible before national courts

and tribunals.

The Statute of the International Criminal Cou@l), as mentioned, considered
number of crimes as international concern and wbaéshbe investigated and prosecuted

by the court, of which the court has jurisdictiorepit are:

a) War Crimes: The war crimes includes grave breadfigseneva Conventions
and serious violations of international humanitadew and cover a wide range
of acts, such as — willful killing, torture and umnan treatment, rape and sexual
slavery, starvation of civilians, recruitment ofldhen in armed forces or armed
groups under 15 years of age, launching attackimstgdue civilian populations
or civilian objects and ordering the displacementivilian populations unless
required for the security of civilians or militampperatives.

b) Crimes Against Humanity: The acts is committed ag pf a widespread or

systematic attack directed against a civilian papoihs whether in times of war
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or peace; e.g. murder, extermination, enslavemedeaportation or forcible
transfer of population, arbitrary imprisonment, ather severe deprivation of
liberty, rape and sexual violence, persecutionpreed disappearance and other
inhuman acts intentionally causing great sufferimgserious injury to bodily,
mental or physical health.

c) Genocide: Genocide, which are acts committed whth intent to destroy in
whole or in part, a national, ethnical, racial eligious groups. E.g. Killings,
inflicting serious body or mental harm, imposingditions of life calculated to
bring about the group’s destruction, preventinghisir and forcibly transferring
children to another group (GPC, 2010, pp. 32).

Thus the outrages perpetrated against displacesbmerin times of armed
conflict are not just prohibited by internationalrhanitarian and human rights law but
also punishable under international criminal law. declaring certain acts that
contravene fundamental obligation of internatiomamanitarian and human rights law
criminal and by making them punishable, internalooriminal law can serve as
powerful deterrent when it comes to the perpetnatibsuch acts. It is in this way that
reinforces the protection that the two other bodiesaw provide for IDPs and thus,

contribute to the protection (Kiessling, 2006, &).1

4.1.4 PROTECTION UNDER INTERNATIONAL REFUGEE LAW

Internally displaced persons and refugees arentaltg created by the same
root cause: armed conflict and human rights abu$as. harsh reality is that the
situations suffered by IDPs and refugees are viemyjas, making their protection needs
almost identical. Therefore, there are debates gnibe scholar, civil societies and
world bodies that internally displaced persons shboe afforded the same protection as
refugees (Jornrud, 2012). Like refugees, the IDR® &ced problems with their
security, accessing humanitarian assistances anthrhuights protection. But such
displaced persons do not have the legal rightsitoamitarian provisions and protection

during displacement situation.
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In the case of refugees - who fled across bordbesinternational community
has the responsibility take action. Towards the @nithe Second World War, in 1950,
the Office of the United Nations High Commissiorier Refugees (UNHCR) was
created and in 1951, the Refugee Convention waptadoThis made it possible to
persons subject to persecution in their own coestio find refugee on the territory of a
foreign state. But this system of internationaltpetion and assistance are for those
who crossed borders and did not extend to personibly displaced and at risk within
their own countries. They remained under the juctszh of their own governments and
are largely beyond the reach of international comityu(Liao, 2009). Without
sufficient legal protection and security from themwn country and from the
international community IDPs community remains ohéhe most vulnerable groups in

terms of human rights abuses and other vulnerasilihan refugees.

The fact that refugee law does not apply to intéyrthsplaced persons does not
mean that this body of law is completely irrelevantthe protection of IDPs. As
mentioned the problems encountered by IDPs are wergh similar to those of the
refugees, refugee law can serve as a point ofereéerand might also inspire standard
setting for internally displaced persons (Bhagwa@l3). In view of the growing
linkages between refugee problems and internalatispment, UNHCR is committed to
greater engagement with the IDPs within the paramedf its principles and pre-
requisites for operational involvement. The intdgndisplaced persons require not only
humanitarian assistance but also protection agdunsher displacement and also
protection of their human rights while they arepthsed and following their return.
Together with internationally recognized human tsgand humanitarian law UNHCR
extend protection and assistance to IDPs with thgnigance of the national laws
(Subedi, 2009).

While UNHCR’s statute makes no reference to IDP®cognizes that the High
Commissioner may, in addition to the work with iggfes, ‘engage in such activities as
the General Assembly may determine, within thetBnuf the resources placed at its
disposals’. However on the basis of the agencyfesdise in the field of displacement
over a period of several decades, a series of UNe@é Assembly resolution have

acknowledge UNHCR'’s particular humanitarian worksl &ncourage its involvement
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in situations of internal displacement. The interearising from the office’s
humanitarian mandate, places upon UNHCR a respibtysib:

a) Advocated on behalf of the IDPs;
b) Mobilize support for them;

c) Take the lead to protect and assist them in cesituations.

Within the UN agency, UNHCR has taken on the breadessistance and
protection role for the IDPs. Its long experiencéhwefugees and its comprehensive
mandate, encompassing both protection and assstarakes it an obvious candidate
for dealing with the IDPs (lbid, pp. 123-124).

As millions of internally displaced persons live dire conditions without
sufficient care and protection and are often spendong years in the camp in a
protracted displacement. The UNHCR aims to engadBP situations in a predictable,
coherent and sustainable manner and to ensurertitattion is central to humanitarian
action. As the Global lead to three clusters —dtain, shelter, and Camp Coordination
and Camp Management (CCCM), the Office is a majesponder to internal
displacement. It seeks to derive a holistic andgrdted approach to the assistance and
protection needs of conflict-affected IDPs and rthikost communities, but also
communities unable to access their basic needsight$ and those in hard-to-reach,
besieged areas and enclaves. UNHCR is also regualaied upon for analysis, advice,
advocacy and support across a broad spectrum dégbiean issues that arise in
humanitarian crisis (UNHCR, 2018).

Lastly, the UNHCR seeks to reduce the situationsfon€ed displacement
through advice, advocacy and encourage statesthadmarties to create the conditions
which are conducive to the protection of humantsgind the peaceful resolution of
disputes. In the line of the same objectives, tRe®©actively seeks to consolidate the
reintegration of persons of concern, thereby avgrthe recurrence of displacement-
producing situations. In its efforts to protectgmers of concern, the organization works
in partnership with governments, regional orgamre, IGOs and NGOs. By virtue of
their activities the UNHCR strives to promote thergomse and principle of the UN

Charter: mainly by contributing to activities whigitomote international peace and
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security, developing friendly relations among nasioand encouraging respect for
human rights and fundamental freedoms (OSCE & UNHEZR.4). Thus UNHCR is a
body which seeks to protect not only the refugess diso the internally displaced

persons by cooperating with different agencies avaide.

4.1.5 OTHER INTERNATIONAL SPECIALIZED BODY
WORKING FOR IDPS PROTECTION

Other than the mention International bodies of lawere are many other
specialized International Agencies or Organizatianhin the UN Systems that are

specially designed for the protection and promotibthe rights of IDPs.

a) INTERNATIONAL COMMITTEE OF THE RED CROSS
(ICRC)

The International Committee of the Red Cross (ICR@} established in 1863
and is an impartial, neutral and independent omgdinin whose exclusive humanitarian
mission is to protect the lives and dignity of int$ of armed conflict and other
situations of violence and to provide them withigteasice. Their main work is based on
the Geneva Convention of 1949 and the Internatiéted Cross and Red Crescent
Movement. It directs and coordinates the intermatioactivities conducted by the
Movement in armed conflicts and other situations vidlence. The committee
endeavours to prevent suffering by promoting anengthening humanitarian law and

universal humanitarian principles (ICRC, 2017).

In situations of armed conflict, the ICRC seekgitee priority to those who are
in most urgent need in accordance with the priecgdlimpartiality. The ICRC always
considers an Internally Displaced Persons to & &nd foremost a civilian and thus

benefiting the displaced persons in many ways sash— food, water, medical
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assistance, hygiene and sanitation, restoratidanoify link, micro-economic initiatives
etc. The ICRC has developed a multidisciplinaryrapph in order to respond to the
basic needs of all civilians including IDPs. In qadiance with the International
Humanitarian Law (IHL) the ICRC helps IDPs by monihg it response to the
different phases of displacement: a) displacemensugch; b) arrival and temporary
settlement; c) long term settlement in camps; mBlfsettlement (other than in the place
of origin); and e) return to the place of origin.its humanitarian response, the ICRC
always seeks to strike a balance between actioertaien to meet the specific needs of
IDPs and more general efforts aimed at broader eetgrof the populations (ICRC
Position on Internally Displaced Persons (IDPsR&)0

b) SPECIAL RAPPORTEUR ON THE HUMAN RIGHTS OF
INTERNALLY DISPLACED PERSONS

The Special Rapporteur on the Human Rights of Bieslis appointed by the
Human Rights Council of the United Nations. Thepecsal independent experts are
given to individuals working on behalf of UN withihe scope of ‘special procedure’
mechanism who have a specific country or themataadate from the United Nations
Human Rights Council. The mandate by the UN has beeexamine, monitor, advice
and publish report’ on human rights problems thiolagtivities undertaken by special
procedures, including responding to individual ctamngs, psychological operations,
and manipulation via the controlled media and acaaeconducting studies, providing
advice on technical cooperation at the country llewed engaging in general
promotional activities. The Special Rapporteur gaeatly assist States in preparing
their IDP laws or national frameworks on IDPs. krtgular the Special Rapporteur
can: a) assist in building political consensus Isjtimg the country and meeting with
government officials and key stakeholders; b) ratee profile of an internal
displacement situation domestically, regionally anternationally; c) capacity and
knowledge building on law and policy making; d) yicte legal advice and technical
support to all branches of the state in preparimg) immplementing an IDP law (Asplet,
2013).
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Besides, the present Special Rapporteur on the Hurights of IDPs Ms.
Cecelia Jimenez-Damary has decided to prioritizeimng forces with several partners
working on internal displacement in the developmahna multi-stakeholders ‘Plan of
Action’ for Advancing Prevention, Protection, andl@ions for IDPs for the next three

years — 2018 — 2020 on the following thematic issue

a) Strengthening the participation of IDPs in resmotwsinternal displacement;

b) Ensuring the inclusion of IDPs in transitional jastmechanism and peace
processes as part of durable solutions;

c) Improving the protection of IDPs children;

d) Enhancing the role of national human rights inbtus and other relevant
human rights actors in the protection of IDPs;

e) Addressing neglected drivers of displacement, woholy development

projects and generalized violence.

As 2018 is the 20 anniversary of the UN Guiding Principles on Intrn
Displacement (GP20), a global GP20 campaign haskeden set up to raise awareness
of the global phenomenon on internal displacemedt taghlights the situation of the
IDPs (OHCHR). Thus IDPs are very much taken catdrm@iugh this institution.

c) THE INTER-PARLIAMENTARY UNION (IPU)

The Inter-Parliamentary Union is a Global InteriRanentary Institution
established in 1889. It is an international orgatian of the parliaments of sovereign
States which is a forum for political multilatenagotiations. It has 178 countries as
members and 12 regional parliamentary assemblgassociate members. The IPU has
been given the status of Permanent Observer dinited Nations General Assembly
(UNGA). Its primary purpose is to promote interd@anentary dialogue in working
towards peace, cooperation and the establishmeepoésentative democracy. The IPU
can help countries in developing an IDP law byfosjering contacts, coordination and
the exchange of experiences with parliaments taa¢ ldeveloped or are developing an

IDP law or policy; b) facilitating connections witkegional parliamentary bodies; c)
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providing information to and supporting countriesdaparliamentary human rights
committees in particular in their efforts to comphith human rights and humanitarian
law obligations (Asplet, 2013, Op. Cit. pp. 100).

d) INTERNATIONAL ORGANIZATION FOR MIGRATION
(IOM)

The International Organization for Migration (IOMys a leading inter-
governmental organization established in the y8&d land is specialized in the field of
migration and works closely with governmental, rgtevernmental, and non-
governmental partners. To IOM migrant includes kibthbse who migrate internally and
internationally. The main works of IOM is to helmsaire the orderly and humane
management of migration, to promote internatiomaperation on migration issues, to
assists in the search for practical solutions tgration problems and to provide
humanitarian assistance to migrants in need, inmujuictfugees and IDPs.

The IOM works on four broad areas of migration ngmaents: a) migration
and development; b) facilitating migration; c) ré&ging migration; and forced
migration. Besides the above given works, IOM faecusn the issue of promotion of
international migration law, policy debate and guide, protections of migrants’ rights,

migration health and the gender dimension of mignatilOM, 2018).

e) THE INTER-AGENCY STANDING COMMITTEE (IASC)

The Inter-Agency Standing Committee (IASC) was ldgthed in June 1992 in
response to the UN General Assembly Resolution8®6tt strength the humanitarian
assistance. The IASC is the primary mechanism fderiagency coordination of
humanitarian assistance a unique forum involving tkey UN and non-UN
humanitarian partners. The IASC main emphasisasdhthe protection of IDPs which
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must of concerns to all humanitarian/developmemnags. The IASC brings out its
Policy Paper for the Protection of Internally Despgd Persons in December, 1999,
identifying fourteen strategic areas to focus on arder to build a protective
environment and to integrate protection featurés aperational response and remedial

measures.

The IASC main focus areas are advocacy, preventaond preparedness
including the promotion of the UN Guiding Principldt calls for integrated training
activities to strengthen the national and localacées. It also emphasis the need for
systematic efforts to support community-based ptaie and to develop protection
strategies for women, children and other vulneraipeups in the society. It also
underlines the central concerns of ensuring theéeption of the IDPs with finding
durable solutions. It recalls the importance ofrdatated programming, monitoring and

reporting. (Inter Agency Standing Committee, 1999).

fy  THE UNITED NATIONS DEVELOPMENT PROGRAMME
(UNDP)

The United Nations Development Programme (UNDPygkcrucial role in the
resettlement phase of IDPs. It is the largest pi@viof economic and social
development assistance to countries around thedwd®He UNDP sustainable human

development role begins to grow wherever the taapdity of IDPs fade primarily in -

a) Facilitating joint planning of different intervenfis well beforehand, to
ensure that development activities are sufficieayilychronized with relief;

b) Supporting development of the communities that thisplaced have
rejoined;

c) Implementing rehabilitation activities in the diapéd communities of return
in order to facilitate their sustainable reintegmat and

d) Provide local capacity building support to localites to enable them to

take an active role in the reintegration and reseatnt process (lbid, 1999,
pp. 17).
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Besides the mentioned specialized agencies worfongthe protection and
assistance of the IDPs there are numerous numhbeathef specialized agencies within
the UN and outside UN who are also working for tB®s, such as United Nations
International Children Emergency Fund (UNICEF), iGdfof the High Commissioner
for Human Rights (OHCHR), Office for Coordinationf dlumanitarian Affairs
(OCHA), World Food Programme (WFP), Food and Adtime Organizations (FAO),
World Health Organization, International Labour @mgation (ILO) and others.
Further, outside the UN System there are sevehar ®pecialized INGOs who are also
working issues related to IDPs such as — InterniaplBcement Monitoring Centre
(IDMC), Brookings-LSE Project on Internal Displacemt, Norwegian Refugee
Council, Oxford Committee Famine Relief (OXFAM), theran World Relief (LWR),
Catholic Agency for World Development, US Committise Refugees, Save the
Children Alliance, Human Rights Watch, Medicinesis&rontiers, World Vision and
many others who are also tirelessly working on fio$tissues relating to human rights

protection of vulnerable population including reéeg and IDPs.

4.2 DEVELOPMENT OF GUIDING PRINCIPLES ON
INTERNAL DISPLACEMENT

The Guiding Principles on Internal Displacement [@Phas its origin in the
year 1998, introduced by the UN Representativesiips, Mr. Francis Deng in
response to the weakness of the law to protectdibyiglaced peoples. The Guiding
Principles is a set of non-binding legal norms thesls with the protection of IDPs. The
Guiding Principles consolidate into one documenthwall the international norms
relevant to IDPs; otherwise disperse in many diférinstruments. Although as
mentioned earlier, not a legally binding documemé tprinciples reflect and are

consistent with existing international human rigétsl humanitarian law (Cohen, 1998).

The lack of proper legal protection mechanism amstitutions together with
serious structural flaws in international humam@arand human rights system to protect
IDPs has led to the massive humanitarian crisie@nl990s. As the number of IDPs has
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surpassed the number of refugees during the ptrethter has a legal framework and
a special institution to protect them but for thget none exists although the gravity of
suffering is same to both. It was in this contexthe year 1992, at the request of the
Commission on Human Rights, the Secretary-GenéttaleoUnited Nations appointed a
Representative on internally displaced personsudyshe causes and consequences of
internal displacement, the status of the interndigplaced in international law, the
extent of the coverage accorded them within e)xgstinternational institutions
arrangements and ways in which their protection assistance could be improved,

including through dialogue with governments anceotbertinent actors (Deng, 1998).

The Representative of the Secretary-General on,IBRscis Deng following
his appointment in 1992, began working on a legahework as a basis for action on
behalf of the displaced persons under the direatiothe representative by a team of
international legal experts in collaboration withternational organizations, regional
bodies and NGOs. Right from the beginning, develepinof a set of legal standards
was one of the main goals of the NGOs, internatierperts and lawyers who sought
actions by the United Nations to assists and prdtex internally peoples. Deng after
the discussion with the legal experts and NGOs 9831 submitted the report titled
“Comprehensive Study on the Human Rights IssueatiRgl to Internally Displaced
Persons” to the Commission on Human Rights, in lwhhe recommended that “it
would be useful to prepare a compilation of thesexg international standards which
are most relevant to the protection of the righitib®s... such a compilation would be
of a great value to governments and internatioodids. The CHR acknowledges the
recommendation of Deng nothing that “to developegahguiding principles to govern
the treatment of IDPs as a task requiring furthtanéion and study” (Bhagwan, 2013,

pp. 37).

The process of drafting Guiding Principles cameato end in an “Expert
Consultation on the Guiding Principles on Interzikplacement” hosted by the
Austrian government in Vienna in January 1998. Tmeeting brought together 50
participants from United Nations together with t@eganization of African Union
(OAU), the Inter-American Institute of Human Rightee Organization for Security
and Co-operation in Europe (OSCE), NGOs, and schatathe field of international
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human rights, humanitarian and refugee law fromopges the Americas and Africa.
Finally the document on Guiding Principles on In&dr Displacement came into
existence comprising 30 principles (Bhagwan, 2Q48, 41). Since then the Guiding
Principles has become one of the most applied iptex especially in dealing with the
protection of displaced persons worldwide and mafithhe countries have acknowledge
this principles as state policy to protect thespificed citizens.

4.2.1 GUIDING PRINCIPLES ON INTERNAL DISPLACEMENT

The Guiding Principles which came into existenfteraalmost a half decade of
engagement and involvement of international lawyard experts from all over the
world, including regional organizations, UN bodigésd NGOs, represents normative
standard for efforts to address internal displacegmeSince then it has been gaining
importance as international standard of protecitmgrnally displaced persons and has
been highlighted by number of international bodiks.2005, heads of state and
government leaders at the World Summit unanimouslgognized the Guiding
Principles as an “important international framewdok the protection of IDPs”. The
UN General Assembly and the UN Human Rights CouhaVe also unanimously
reaffirmed this recognition. The principles havecabeen recognized by many regional
bodies such as Council of Europe, the Organizaifolmerican States and the African
Union. Moreover, an increasing number of Statesals@ developing their national laws
and policies on internal displacement based on iGgiiBrinciples (Asplet, 2013).

Together with many regional organizations a nunddendividual States have
also spoken positively regarding the contributibthe Guiding Principles in protecting
the internally displaced persons. During the Sbayenth session of the Commission
on Human Rights (2001), the representative of Gaongake a statement that the
Principles were a useful instrument for protectthg rights of internally displaced
persons and also informed the house that efforte aso made by their government to
bring national laws in the line with the standamhtained in the Guiding Principles.

Similarly, a representative of Angola, Burundi, &srland and Austria also
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acknowledges the importance of the Guiding Priesipin responding to internal
displacement. At the same time the representafiwiedia while recalling its comments
from Commission’s previous session also acknowleitige the principles in spite of
being not legally binding, can be of useful guide$ for States during crisis situation
and when in need (UN Human Rights Council, 2001).

The Guiding Principles on Internal Displacemens Haought together and
overview of the rights of internally displaced p@rs and the responsibilities of national
authority and non-state actors. As it has receivate international acceptance today
the Guiding Principles has been recognized by State‘an important international
framework for the protection of IDPs’ as well astaol’ and ‘standard’ to guide
governments, international organizations and dieotrelevant actors in situations of
internal displacement (GPC, 2010, pp. 32). Majdt bllied organizations such as
UNHCR, UNICEF, World Food Programme (WFP), ICRC amgternational
Organization for Migration (IOM) has also acknowded the importance of the Guiding
Principles and emphasis the needs of the princtpléseir work.

The Guiding Principles, having thirty principles number, provide guidance to
all actors that deal with the internally displacedhether governments, insurgent
groups, international organizations, or NGOs (Coh&he Guiding Principles on
Internal Displacement: An Innovation in Interna@bstandard Setting, 2004), and also
provide a definition of an IDP and a comprehensitaadard of what protection should
mean during internal displacement (GPC, 2010, [@). Bhe principles apply in all

phases of internal displacement; such as:

a) The pre-displacement phase, providing protectiomfunlawful displacement;
b) Protection and assistance during displacement; and
c) Durable solutions, namely return, local interactairthe place of displacement

or resettlement in another part of the country @motegration.

Broadly speaking the principles offers standardspfotection against arbitrary
displacement, innovatively enunciating a right twobe arbitrarily displaced. Secondly,
they set forth standards for protection during ldispment, tailoring the full range of

civil, political, economic, social and cultural higg to the specific needs of IDPs. Lastly,
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the principles offer standards for protection dgrimeturn, resettlement and
reintegration. Overall, the Guiding Principles pd®/ a comprehensive international
minimum standard for the treatment and protectibthe rights of IDPs (Cohen, 2004,
Op. Cit. pp. 465).

The Guiding Principles on Internal Displacementih@ altogether 30 principles
in all have been divided into five broad sectioredating to protection, return,

rehabilitation and reintegration of IDPs.

Section | - General Principles which is discussaden Principles 1 to 4. The
general principles talks about the primary respualisés of the National authorities to
protect and assist IDPs within their jurisdictitimalso discusses about the enjoyment of
equal rights and freedoms as other persons in toeintry without any discrimination.
Furthermore, it talks about the provision of speekention to certain IDPs such as
unaccompanied minors, expectant mothers, motheéhsywung children, female heads-

of-households, persons with disabilities and oftlsons.

Section Il — Principles Relating to Protection frofmbitrary Displacement
(Principles 5-9): The section-Il articulates a tigifi the persons not to be unlawfully

displaced and spells out the situations in whigpldicement is absolutely prohibited.

Section Ill — Principles Relating to Protection amksistance during
Displacement (Principles 10 - 23): In this sectibrhas been discussed that every
person, including IDPs, should enjoy a broad ramigeivil, political, economic, social

and cultural rights, including the rights:

a) To life and to protection against acts of violearel torture, sexual and gender-
based violence, land mines and recruitment of odldnto armed forces or
groups and their participations in hostilities;

b) To safe access to essential food, potable watesic bshelter, appropriate
clothing, medical services and proper sanitation;

c) To freedom of movement, including in and out of IE&Mps;

d) To seek asylum in another country;

e) To personal documentation;

f) To respect for family life and unity;
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g) To education and training, equally women and girls;
h) To employment and participation in economic adegit
i) To vote and participate in government and publices;

j) To property and possessions, etc.

Section IV — Principles Relating to Access to Huitaaian Assistance
(Principles 24 - 27): The Section — IV discussesualihe rights of the international
organizations to offer services and to enjoy rapitd unimpeded access to the
displaced, when the State authorities are unablenailling to provide assistance to
IDPs. It also discuss about the provision of hun@aian assistance in consistent with
the principles of humanity and impartiality and hatt discrimination. Further, it
discuss about the responsibility of humanitariairscto take into account and work to

address both the assistance and the protectiorctnof IDPs.

Section V — Principles Relating to Return, Resetdet and Reintegration
(Principles 28 - 30): It discuss about the resqulises of the competent authority to
establish conditions, as well as provide the meantsaccess to a durable solutions to

displacement which includes the right to:

a) Return to their place of origin, integrate locady the displacement site, or
resettle elsewhere in the country voluntarily, safad in dignity;

b) Participate in the planning associated with theitum or resettlement and
reintegration;

c) Return of lost property or where not possible, cengation; and

d) Equal access to public services.

Thus the Guiding Principles on Internal Displacema® comprehensive and
more than enough to protect the rights of the IDR®plemented tooth and nail. The
principles provide a complete framework for theniifecation of protection concerns
and planning, implementing, and monitoring protattiactivities in situations of
internal displacement. It helps governments, irggomal agencies, NGOs and IDPs
themselves to promote and protect the rights of@irs (GPC, 2010, Op. Cit. p. 34).
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4.2.2 APPLICATION OF GUIDING PRINCIPLES AT NATIONAL
AND REGIONAL LEVEL

The fundamental tenets of the United Nations GugjdPrinciples on Internal
Displacement is that the State has the primary dutg responsibility to provide
protection and humanitarian assistance to IDPsinvitieir jurisdiction as the Principle
3 (1) clearly mentions. Each and every State haoHtifigation to protect and assist the
internally displaced based on the existing inteoma law, including settled rules of
international human rights law and in situations afmed conflict, international
humanitarian law. As the Principle 1 of the Guidignciples clearly mention that the
IDPs shall enjoy, in full, equality, the same rglaind freedoms under international and
domestic law as do other persons in their counfhey shall not be discriminated
against in the enjoyment of any rights and freedansthe ground that they are
internally displaced. Therefore, State must takeonacby all necessary means to give

effect to their international legal obligationgla¢ national level.

States are encouraged to strengthen the legakwarks for the protection of
IDPs and to promote the Guiding Principles on ImaéDisplacement through national
legislation. The UN Secretary-General’'s report- ‘larger Freedom: Towards
Development, Security and Human Rights for All' (Weéneral Assembly, 2005), has
emphasized the countries to address all situabbnsternal displacement effectively
and thus urges Member States to accept the Guidingciples on Internal
Displacement as the basic international norm fastqmtion of IDPs and commit
themselves to promotion and adoption of the priesighrough national legislation.
This would certainly be an important in strengtimgnthe Guiding Principles as an
important tool for advocating and strengthening hinenan rights of IDPs (Kalin, The
Role of the Guiding Principles on Internal Displaant, 2005). Several countries as
mention elsewhere which includes Angola, Burund]othbia, Peru, Philippines, Sri
Lanka, Uganda and Turkey have made explicit refeerno the Guiding Principles in
their strategies, policies or even laws on intedispplacement. Many other countries are
following their lead and are in the process of depg or revising their displacement

related laws and policies (Kalin, 2006).
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Moreover, several regional bodies and intergovemtal organizations have
also rallied behind the Guiding Principles; amohgm are - The Organization of
African Union (OAU) which has formally acknowledgétke principles, The Economic
Community of West African States (ECOWAS) while motwledging the principles and
calling its member states to disseminate and abgly, A ministerial declaration of the
Intergovernmental Authority of Development (IGAD)as called the principles as
“useful tool” in development of national policiesn anternal displacement. The
Organization for Security and Cooperation in Eurd@SCE) has recognized the
principles as “a useful framework” in addressingteinal displacement. The
Parliamentary Assembly of the Council of Europe &lB® urged its member states to
incorporate the principles into their domestic laWialin, The Future of Guiding

Principles on Internal Displacement, 2006).

Thus the Guiding Principles on Internal Displacaigas been a major source
of ‘soft law’ which has filled the major gap in tirgernational protection system for the
displaced people. The Guiding Principles with woslidle acceptance has been able to
make a difference in the lives of the millions eaplaced people worldwide since its
inception.

4.3 INTERNAL DISPLACEMENT AND NATIONAL POLICY IN
INDIA: LEGAL FRAMEWORK

As mentioned elsewhere, a growing number of natimnghe world have
acknowledged and enacted laws, policies and ottrategies for the protection of
internally displaced. However, despite the factt timalia is a home of thousands of
internally displaced persons, still Indian state hat been able to acknowledge Guiding
Principles on Internal Displacement and effortanworporate the Guiding Principles
into national laws is limited to ad hoc and piecameasis (Lama, 2000). India has
neither national policy nor institutional legal fin@awork concerning the protection of

internally displaced persons. However, the Corstiis of India (Part-1ll) guarantees
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its citizens the fundamental rights, which becorties source of protection to every
citizen including IDPs, whenever their rights arelated.

The fundamental rights enshrined in the Constitutd India guarantees rights
to every citizen irrespective of their movementniréheir homes or habitual place of
residence. Some of the important rights guarantgedhe Constitution of India are
Article-14 which talks about the right to equalitgfore law. On the other hand Article-
15 prohibits discrimination on grounds of religioace, caste, sex and place of birth.
Article-16 guarantees every citizen the right touady in matters of public
employment. Article-19 provides the right to freedof speech and expression,
assembly, form association and move freely anywhretedia and practice profession.
Article 21 provides the basis for securing rightlife. Further, in addition to the
mentioned fundamental rights there are certairctioe to the states incorporated in the
Directive Principles of the State Policy- such agicde-39 which directs the state to
ensure its citizens with right to an adequate medtiselihood and Article-41 imposes
responsibility on the state to make effective psn to secure the right to work,
education and to public assistance etc. Therefevery citizen including IDPs can
approach the court of law under Article-32 of then€titution of India to seek justice of

the violation of their fundamental rights.

4.3.1 NATIONAL POLICY ON RESETTLEMENT AND
REHABILITATION 2003

As noted that the Indian Government does not haydang term policy to deal
with the internal displacement especially in regata conflict induced displacement.
However, Indian government did have some centuoé&s laws pertaining to
development induced displacement until 2013. Aspldement, until recently,
remained a non-issue in the public policy discouhse only National Law regarding
displacement is the Land Acquisition Act of 18%4was the act enacted by the British
which governs the process of land acquisition ididrnfor some public purpose by a

government agency from individual land owners afiaying a government-agency-
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determined compensation to cover the losses imtube the land owners for
surrendering their land to the agency. The legmtatvhich has been regarded as one of
the draconian laws enacted during the British regimas been retained in its much
original form by the Government of India after Ipdadence (Bandyopadhyay &
Subedi, 2012).

Under the law the state has tremendous power toirgciand without any open
to contestation. The Act is arbitrary which leadatgreat deal of dissatisfaction on the
issue of — quantum of compensation, delays of payneacluding corruption amongst
the official dealings with the matter, etc. The Amtly talks about the issue of
compensation of the land acquired but no menti@uaiesettlement or rehabilitation of
the displaced people whose land has been takencdheept of resettlement and
rehabilitation was hardly conceptualized duringt theme (lyer, 2007). As the Land
Acquisition Act of 1894 was confined to only paymeof compensation and
construction of houses with the barest of amenifas dislocation people to the
relocation site, the affected people has to fenthbynselves through their own efforts.
The government did not felt obliged to arrangeifmome restoration, development of
infrastructure, provision of core amenities, sodililding and environment of the

broken community (Saxena, 2008).

Since 1984, the acquisition of land for ‘public pose’ has been extended to
‘private sector companies’ for which the demand léord has expanded enormously.
Earlier there was little or no resistance becaudshe fact that industrial project were
largely located in ‘backward’ tribal areas as aulesf resource concentration, cheaper
cost of acquisition and the powerlessness of tliect&d and the displaced tribal
communities to put up a sustained campaigned agamscquisition of land. However,
of late the prospects of acquisition of land foe8pl Economic Zone (SEZ) has been
extended to developed areas of agriculture in itiaity of urban centers, as a result of
which the mainstream peasantry commanding greddet o politics has also been
affected which has become more and more vocal dhedand acquisition. Further the
concerted agitations against acquisition of landssthe country threaten to derail the
dream mega projects which have been line up wehettternal investment. Faced with

the strong opposition from peasants and pressane $ocial activists, NGOs, and civil
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societies against the land acquisition policy aattiated nature of the land acquisition
laws the government has responded by proposing égmmamts to the Land Acquisition
Act of 1894 (Saxena, Development, Displacement, Raedistance: The Law and the

Policy on Land Acquisition, 2008).

Thus over a period of time the Government of Ingkgan to recognized that
policies more than compensation for the land amgenty acquired was the need of the
hour, and the debate over resettlement and retaioh began to emerged. The idea of
drafting a national policy on rehabilitation to bpplicable to all future development-
related-displacement was mooted in the mid 198@svaas under consideration which
has undergone drafting and revision of the polioy hany years. Finally, with the
surprised of many a National Policy on Resettlenzamt Rehabilitation (NPRR) 2003
was notified towards the last days of National Deratic Alliance (NDA) government
in 17" February, 2004 (lyer, 2007). However, NPRR 208 finalized in a hurriedly
manner with no consultation with the civil socigtpups, the displaced persons (DP) or
the project affected persons (PAPs), otherwise abripractice since decades
(Fernandes, 2008).

The main objective of the NPRR 2003 is to minimdigplacement to the
maximum extent possible and where displacememeigtable, utmost care to be taken
in terms of resettlement and rehabilitation of piheject affected persons. However, the
National Policy on Resettlement and Rehabilitatioth apply only to the projects that
displace 500 or more families in the plains and 860nore in the hills or schedule
areas. The policy clearly mentioned about the marinmumber of families but fails to
mention about the minimum number of families fog ffolicy to apply. The impression
is that if the project displaces less than 500 liasin plains and less than 250 in hills
or schedule areas the families displaced will moebtitled to the benefits of the policy.
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4.3.2 THE DRAFT NATIONAL POLICY ON RESETTLEMENT
AND REHABILITATION 2006

The Draft Rehabilitation Policy of 2006 comes ow a result of the
shortcomings raised to the National Policy on Régaeent and Rehabilitation 2003.
The policy tried to improve on the 2003 NPRR, bgognizing that the monetary
compensation is inadequate to get over the traltraéso goes beyond the NPRR 2003
by acknowledging that resettlement and rehabititatshould be fundamental to the
development process. It speaks in particular ofrtbed to rehabilitate ‘those who do
not have legal or recognized rights over the lamavbich they are critically dependent’
especially those who cannot continue their occopatince the land is taken. Thus, the
policy includes displaced persons such as — lasd&sourers, petty business persons
and others. The policy also makes social impaaszssent (SIA) mandatory and thus
recognizes that the displaced persons (DPs) oegrajffected persons (PAPS) pay a
social cost. The policy adds that where many of Des are tribals, ‘a tribal
development plan has to be put in place’. Furtttes, policy adds for a definite time
frame for the implementation and wants grievanackagsal mechanism to be put in

place.

Thus most of the Draft Principles 2006 have imptbeempared to the NPRR
2003. However, after showing concern for the dgwelent and welfare of the displaced
persons, the state retains the power to displacevin people and acquired their
properties without their consent. The policy tadkeut rehabilitation as fundamental to
the project but does not recognized it as a righthe displaced persons. Like NPRR
2003 the policy document too acknowledge the needninimize displacement,
however does not make any specification of doin@hid, 2008). The call for the
‘active participation’ of the DPs/PAPs in the presef resettlement and rehabilitation
package has not been reflected in the policy doatirfandyopadhyay & Subedi,
2012). They have been excluded from the discussiominimizing displacement or
other pertinent decisions concerning the projeal &énd acquisition. The policy
provides guidelines to undertake environment assests impact (EAI) and social

impact assessment (SIA) on the project which plajlsiadisplaces of 400 or more
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families in the plains and 200 or more familiesha schedule areas and hills and desert
development blocks. What happens to the projettdisplaces less than 400 families in
the plains and 200 in the hills and schedule aezak desert development blocks is

another short coming of the draft policy.

4.3.3 NATIONAL REHABILITATION AND RESETTLEMENT
POLICY 2007

The wide spread condemnation of the repressivee Saation forced the
Government of India to review the National Rehadilon Policy of the earlier one. The
revised national policy known as the National Rdéitabon and Resettlement Policy
2007 has been notified by the Central GovernmentoAdingly the policy has been
given a statutory backing and subsequently thewaB introduced in the Lok Sabha in
2007. Consequently, the National Rehabilitation &esettlement Policy 2007 were
implemented throughout the country from*3Dctober 2007. The earlier National
Policy on Resettlement and Rehabilitation failedagsess the adverse impact on the
affected families in terms of — economic, environinesocial, and cultural in a
participatory and transparent manner. Keeping indrthe above circumstances the
National Policy on Rehabilitation and Resettlem2807 focuses on the objectives

given below:-

The first is the order listed aims at minimizingga scale displacement as far as
possible; however the theory of Eminent Domain @mfending the compulsory
acquisition of private land required for a publigrpose has been retained. The second
objective is to undertake, as far as possiblectmiaed waste land, degraded land or un-
irrigated land so as to protect the multiple crappend. The need for considering
alternatives that will minimize acquisition of theea, particularly the agricultural land
and displacement has also been spell out. The yptdilks of providing adequate
rehabilitation packages with the active participatiof the displaced persons. It also
provide for accommodating the special needs for &b STs. The most prominent
objectives laid down in the policy is to provide tioe displaced persons a better
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standard of living than enjoyed before and suskdé@acome. The government also
considers it imperative that the rehabilitation @ams are integrated with development
planning rather than pursued in an ad hoc manrters The policy hopes to establish
harmonious relationship between the body requitargl and the affected displaced
families through these efforts (Saxena, 2008, Op.pP. 6).

Another important objective of the policy is thawill be applicable not only to
the persons affected by the acquisition of landofojects of public purpose, but also to
involuntary displacement of a permanent nature tduany cause. It benefits not only
those whose land and property is acquired but #isofamilies whose source of
livelihood is adversely affected; like — any tentder, tenant, lessee, agricultural and
non-agricultural labourers, landless persons, ruaatisans and small traders
(Bandyopadhyay & Subedi, 2012, Op. Cit. pp. 151jh@dugh, the policy is not free
from criticism because of the many flaws and latktoong commitment on the part of
suffering of displaced persons the policy is a carhpnsive one in covering a wide
range of dimensions of displacement. It is an impneent on the NPRR 2003 and the
Draft Policy on R&R 2006. It has attempted to addrearious shortcomings outlined in

various documents earlier.

4.3.4 LAND ACQUISITION RESETTLEMENT AND
REHABILITATION ACT (LARR) 2013

India has witnessed a number of conflicts and owetsial pattern of
development and land acquisition policy raising $keous questions of rehabilitation
and resettlement of the development induced displgmersons or project affected
persons. As mention elsewhere the century old L&sglisition Act of 1894 has been
arbitrarily used to acquired land from the poornfars without proper policy of
resettlement and rehabilitation. To provide just &ir compensation and provisions for
rehabilitation and resettlement of persons whosd lsas already been taken or to be

taken, the Ministry of Rural Development has pragebshe Land Acquisition,
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Resettlement and Rehabilitation Bill in 2011 (LARRI 2011) in to public domain on
29" July 2011 as part of the pre-legislative consiviéaprocess.

The act will regulates land acquisition and laidwdorules for granting
compensation, rehabilitation and resettlement éoatiected people. It has a provision
to provide fair compensation to those whose lardt@ken away, bring transparency to
the acquisition of land, infrastructural projectsdar public or private entities and
ensures rehabilitation to the affected and displamrsons. On"7September 2011 the
Bill was introduced in Lok Sabha. On ®%ugust 2013, the historic Right to Fair
Compensation and Transparency in Land AcquisitRehabilitation and Resettlement
Act 2013 (earlier known as Land Acquisition, Reltitdtion and Resettlement Bill,
2011) was passed in Lok Sabha and followed by thigaRSabha on" September,
2013. It got the President assent off S&ptember, 2013. The Act came into force from
1% of January, 2014 (Mishra, 2015).

The legislation passed in the Indian Parliamenamdgd as historic because for
the first time it addresses the concerns of digrtent caused by land acquisition in a
transparent manner with lot of improvements tharliezaversion of the policies.
Further, the Act of 2013 has replaced the centiahyBoitish Era Land Acquisition Act
of 1894 which was based on coercive policy of awagiland through the power of the
State. The State in the name of the principlegofihent domain’ and ‘public purpose’
acquired the land not only for public purpose dsbdor private purpose which has led
millions of people displaced, left landless, homs)eand jobless and are silent on
rehabilitation and resettlement and durable satutas a result of forcible land
acquisition (Naika, 2016). In contrast the LARR 20dstitutes not only novel rules for
acquiring land but also legislates the obligatioih tlee project which cause the
displacement to resettle affected communities arable their recovery. The Act also
provides, for the first time a measures of protetif human rights of the internally
displaced persons (IDPs) — rights trampled uponclwhwas denied to them in the
previous displacement. The new Act sets forth lier new economic entitlements for
IDPs and new entitlements to information and cdasioh on the changes that
displacement imposes on their work, income andeptistence (Cernea, 2013).
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The LARR 2013 has diluted most of the ruthless @ions of land acquisition

act of 1894, the fact of the matter is the newraatle an deliberate attempt to put in

place the building block for easy accessible ofilabne of the significant changes in

the act is the introduction of mandatory prior camtsfrom the land owner for acquiring

land. Secondly, the major change in terms of reptpthe administrative coercion for

land acquisition with market transaction, and iased finance to those left without

land or livelihood. Thirdly, the act also providiEs a new national wide institutional

architecture for rehabilitation and resettlemenaild, 2016, Op. Cit. pp. 69). Some of

the salient highlights of ‘The Right to Fair Compahon and Transparency in Land

Acquisition, Resettlement and Rehabilitation ActLl20(LARR) for general overview

are given below:

a)

b)

f)

9)

h)

To address historical injustice the Bill applier@spectively to cases where no
land acquisition award has been made;

Payment of compensations up to four times the narkiele in rural areas and
two times the market value in urban areas;

The Act will be applicable to all strategic acqtim for defense, housing,
infrastructure development and residential purpose;

No land can be acquired in Schedule Areas withbeatdonsent of the Gram
Sabha;

No one shall be vacated from the acquired land and unless all payments are
made and alternative sites for resettlement anabibtation are made;
Compensation for livelihood to those persons whe dgpendent on the land
being acquired,;

The bill requires consent of 80 per cent of landhers in case of land acquired
by private firms and no less than 70 per cent guired under PPP model
projects;

To safeguard food security and to prevent arbitesrguisition the Bill directs
State to impose limits on the area under agricalteultivation that can be
acquired;

Social impact assessment (SIA) will be carried lmuthe competent specialist

for each project causing displacement;
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j) On the basis of the SIA report, a special resettlgrand rehabilitation plan will
be adopted for all the displaced family;

k) The act has also special provision for the margiedl people, which includes
STs and SCs. They will be given specific entitletaeand their land are
protected through special legal provision;

) It also recognizes basic human rights to housingl@ds. The development
projects will provide ownership of house plot ammube to each family at the
relocation site;

m) The act has also the provision for establishingnatitution for monitoring on

displacement, relocation and recovery.

Thus the new land acquisition policy in that seiss@storic and significant one
in protecting IDPs and their human rights espegiddivelopment related displacement.

4.4 CONCLUSION

Displacement from one’s place of habitual resideacel loss of life and
property without fair compensation and resettlemigself constitute human rights
violations. Displacement in any form carries lofsrisk factor including violation of
social, cultural, economic, civil and political hig by the State itself and to the host
communities where resettlement has been made. phatection of human rights
especially in a displacement situation, be it dohihduced or development induced
displacement has been the most grave concern éoagbncies working on IDPs. The
bodies of agencies or institutions within the Udit¢éations System and outside United
Nations have been working out progressively to esllthe problems concerning IDPs
to reduce and minimize issues related to IDPs durlisplacement and post-

displacement situations.

The UN Agencies are popularizing and advocatingUhe Guiding Principles
on Internal Displacement to adopt and formulatecpes into their domestic policy of
the States to deal with all stages of displacemarthe line of UN Guiding Principles
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on internal displacement India did response to todate policy specially to deal with
the development/projects induced displacement. LAoquisition, Resettlement and
Rehabilitation Act of 2013 (LARR) is a comprehemsidevelopment induced
displacement policy of India which has replaceddreconian British era LAA Policy
of 1894. However, India doses not have any policyoe of the most pertinent issue of
conflict induced internal displacement, the displaent which has surpassed the
number of refugees worldwide including India itsefermanent policy on conflict

induced displacement is the need of the hour iralatpresent.
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